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In the Court of Appeals of the District of Columbia. 


No. 1681. 

Simon D. Bkonson, Appellant, 
vs. 

Edmund BRtVDV. 


a Supreme Court of the District of Columbia. 

At Law. No. 48301. 

Edmund Brady, Plaintiff, 
vs. 

Simon D. Bronson, Defendant. 

United States of America, District of Columbia, ss: 

Be it renienibered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter montioned, the following papers were filed, and proceed- 
ings had, in the above-entitled causc, to-wit: 

1 Declaration, etc. 

Filed February 2, 1906. . 

In the Supreme Court of the District of Columbia. 

At Law. No. 48301. 

Edmund Brady, Plaintiff, 
vs. 

Simon D. Bronson, Defendant. 

1. Tlie plaintiff, Edmund Brady, sues the defendant, Simon D. 
Bronson, for that heretofore, to wit, on the 28th day of July, A. D. 
1905, the said defendant, by the designation of S. D. Bronson, by 
his promi.ssory notę) now overdue, promised to pay to Winifred Bron¬ 
son, by the designation of Mrs. Winifred Bron.son, the sum of three 
thousand dollars ($3,000.00) six months after datę \nth interest at 
the ratę of four per centum per annum until paid; that said notę 
was thereafter duły endorsed and assigned to the plaintiff, who is 
now the owner and holder thereof; that at its maturity said notę was 
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presented for paymcnt but payment was refused, and said notę re- 
mains and is now wholly due and unpaid. 

Wherefore the plaintiff brings suit and claiins the sum of three 
thousand dollars ($3,000.00) with interest thereon from the 28th 
day of July, A. D. 1905, at the ratę of four per centum per annum, 
until paid, besides co.sts. 

2. The plaintiff, Edmund Brady, sues the defendant, 
2 Simon D. ]h-on.<on, for money payable by the defendant to 
the plaintiff, for good.-< sold and delivered by the plaintiff to 
the defendant; and for worlc done and materials prorided by the 
plaintiff for the defendant at hi.s rcque.st; and for money lent by the 
2 )laintiff to the defendant; and for money paid by the plaintiff for 
the defendant at hi.s request; and for money received by the defend¬ 
ant for the use of the 2 :)laintiff; and for money found to be due from 
the defendant to the plaintiff on account stated between thein. 

And the plaintiff claims the sum of three thousand dollars 
($3,000.00) with interest thereon from the 28th day of July, A. D. 
1905, according to the Particulars of Demand hereto a,nnexed. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 


Notice to Plead. 


The defendant is to plead hereto on or before the twentieth day 
exclusive of Sundays and legał holidays oceurring after the day of 
service hercof; otherwisc iudgment. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 


3 Particiilars of Demami. 

IYashingtok, D. C., July 28th, 1905. 

Six Months After Datę I wil- Pay Mi-s. Win-fred Bronson 30000.00 
Three Thousand Dollars With 4 Per Cent. fint-rest until Paid. 

S. D. BRONSON. 

For value reeeived I hereby transfer, set over and assign unto 
Edmund Brady all my right, titlc and interest in and to the above 
notę for Three Thousand Dollars, dated July 28, 1905, signed by 
S. D. Bronson and madę payable to me .six months after datę wdth 
interest at four i)er cent. per annum until paid. 

WINIFRED BRONSON. 

Notę.— Endorsed Mrs. Winifred Bronson. ri 

District of Columbia, To wit: 

Pereonally appeared before me, a Notary Public, in and for the 
District of Columbia, Edmund Brady, who being duły sworn deposes 
and says that he is the person named as plaintiff in the foregoing 
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and annexed declaration which is hereby referred to and madę a part 
of this affidavit, and that Simon D. Bronson is the defendabt; that 
be bas a good cause of action against said defcndant wbicb said cause 
of action is as follows: on, to wit, tbe 28tb day of July, A. D. 1905, 
tbe said defendant by bis promissory notę now overdue 
4 promised to pay Winifred Bronson, by tbe designation of Mrs. 

Win-fred Bronson, tbe sum of Tbree thousand Dollars 
($3,000.00) in six niontbs after'datę, witli intcrest thereon at tbe 
rato of four per centum per annum until paid; that tbereafter said 
notę was duły endorsed and assigned by said Winifred Bronson to 
tbe plaintiff, who is now tbe owncr and bolder tbereof, as will appear 
from tbe Bill of Particulars attacbed to said declaration, and madę 
a part bereof; that said noto was transferred to plaintiff in due course 
of l)usiness, and is now oyerduc and rcinains wbolly due and unpaid. 
Affiant furtber avcrs on information and belief that the signature of 
S. D. Bronson to said noto is tbe genuinc signature of said defendant, 
and that said notę is tbe genuinc noto of the said defendant, and 
affiant says that be is ju.stly entitlcd (o rccovcr from tbe said Simon 
D. Bronson the fuli sum of Tbree Thousand Dollare ($3,000.00) 
with intei’cst thereon until paid at the rafo of four per cent. per 
annum from the 28th day of July, A. D. 1905, exclusivc of all set- 
offs and just grounds of defen.se. 

EDMUND BRADY. 


Subscribed and sworn to before mc this Ist day of February, A. D. 
1906. 


[KOTARlAL SEAL.] 


LOUISE F. DYER, 

Notary Public, D. G. 


5 Plean of Defendant and Affidacit. 

Filed March 1, 1906. 

In the Supreme Court of the District of Columbia. 

# 48301. At Law. 

Edmund Brady 
vs. 

Simon D. Bronson. 

The defendant for pleas to the declaration herein filed says: 

1. That he never promised as alleged. 

2. That he is not indebted as alleged. 

ALEXANDER H. BELL, 

E. FI. THOMAS, 

Defendanfs Attorneys. 
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District of Columbia^ ss: 

I, Simon D. Bronson, on oath depose and say that I am the de- 
fendant in the above entitled cause; that I have heard read the pleas 
annexed hereto and same are madę part hereof; that I deny that the 
plaintiff in said action has any right or cause of action against me 
whether upon the notę mentioned in these proceedings, the common 
counts set out in his declaration or upon any other matter whatso- 
ever; that the Winifred Bronson or Mrs. Winifred Bronson men¬ 
tioned in the notę, declaration and affidavit filed herein, was 

6 at the time of the making of said note, the institution of these 
proceedings and still is the wife of this affiant and the mar- 

riage of said Winifred Bronson and this affiant has never in any 
manner by divorce or otherwise, been dissolved, ended or terminated 
and said facts were all known to the plaijitiff iń this proceeding 
prior to the datę of the alleged endoi^senient and assignment of said 
note to hiiii; that the note alleged in these proceedings to have been 
madę, executed and delivered by this affiant to the said Winifred 
Bronson and further alleged to havo been endorsed, assigncd and de- 
livered by her to the plaintiff herein is nuli and void and said plain¬ 
tiff has no right of action thereon in this proceeding against this 
affiant; that this affiant has been infornied and believcs and ui)on 
such infonnation and beliof allcgcs and cxpects to show it is the fact 
that said note is not lield or owned by said plaintiff bul (bat it is 
the property of the said Winifred Bronson, the wife, as aforesaid, of 
this affiant, and that said note was not transferred to said plaintiff 
in the duo coursc of business but was transferred by the said AVini- 
fred Bronson to said plaintiff in an endeavor to prevent ai.d defeat 
this affiant froni arailing hiinself of the defenses he would by law 
be entitled to raise and make had his said wife, the said Winifred 
Bronson, instituted proceedings at law in her own name upon said 
note and that said plaintiff’ did not tako, acquire or receive said note 
from the said Winifred Bronson befoi’c the maturity theieof or 
without notico or for valuo and that said plaintiff is connected and 
associated with the firjn of Messnii. Hamilton & Colbert, the 

7 attorneys who instituted this proceeding and which firm had 
said note in its charge for collection as attorneys for the said 

Winifred Bronson, wife of this affiant, prior to the alleged transfer, 
endoreement, assignment and delivery thereof to said plaintiff and 
‘which firm had knowledge of the fact that said Winifred Bronson 
was the wife of this affiant and that said firm prior to the maturity 
of said note advised this affiant in substmice and effect that it had 
said note as attorneys for the said Winifred Bronson for collection 
and that said note could be paid at his oflice and that tliis affiant 
expecls to also show and also upon infonnation and belief alleges it 
is the fact that said plaintiff instituted these proceedings as the agent 
or trustee of the said Winifred Bronson, wife as aforesaid, of this 
affiant, and that except to that extent he has no interest in or owner- 
ship of said note and affiant further says that said plaintiff has no 
cause of action against this affiant in this proceeding and that this 
affiant is not now and never was indebted to said plaintiff in the 
amount claimed in his declaration, affidavit or particulars of demand, 
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filed iii these proceedings, nor is this affiant indebted to the said 
plaintiff in any other sum whatsoever. 

SIMON D.‘BRONSON. 

Subscribed and sworn to before i)ie this First day of March, A. D., 
1906. 

DAVID N. HOUSTON, 

[notarial SEAL.] Notary Public, D. G. 

8 Motion for Judgment Under 7Zd Rule. 

Filed March 2, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48301. 

Edmund Brady 


Simon D. Bronson. 


Now comes the plaintiff, by his attorneys, and moves the court for 
judgment under the 73d rule of the Court for want of a sufficient 
affidavit of defense. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

Messrs. Alexander H. Bell and E. H. Thomas, Attorneys for De- 
fendant: 

Please take notice that the above motion will be called to the at- 
tention of the Justice holding Circuit Court No. 1, on Friday, March 
9th, 1906, at 10 o’clock, A. M., or as soon thereafter as counsel can 
be heard. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

9 Supreme Court of the District of Columbia. 

Monday, Apiil 2nd, 1906. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

sji ^ 

No. 48301. At Law. 

Edmund Brady, Plaintiff, 

vs. 

Simon D. Bronson, Deft. 

Upon consideration of plaintiff’s motion filed herein, for judgment 
for want of a sufficient affidavit of defense, it is ordered that said 
motion be and is hereby granted. Thereupon, it is considered and 
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adjudged, that the plaintiff herein recover of the defendant herein 
the sum of Three Thousand Doiłam ($3,000.00) with interest 
thereon from the 28lh day of July, A. D. 1905, being the money 
payable by sałd defendant to said phiintiff by reason of the premises, 
together with his costs of suit to be taxed by the Clerk, and have 
execution thercof. 

From the aforegoing the defendant in open Court by his attorneys 
notes an appeal to the Court of Appcals and prays that a bond to 
operate as a suj^ersedeas be fi.\ed, Whcreupon said defendant is hereby 
reąuired to furnish bond herein in the sum of Four Thousand Dol- 
lars to operate as a supereedeas on such appeal, with surety or sureties 
to be approved by this Court. 

Memorandum. 

April 24, 1906.—Appeal bond filed. 


10 Supremo Court of the District of Columbia. 

United States of America, Disirkt of Columbia, ss: 


I, John R. Young, Clerk of the Supremo Court of the DistTict of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 9, 
inclusive, to bo a true and correct transcript of the record, as per 
Rule 5 of the Court of A]ipeals of the District of Columbia, in cause 
No. 48301 At Law, wherein Edmund Brady, is Plaintiff, and Simon 
D. Bronson, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony Avhereof, I hereunto .subscribe my name and affix the 
Seal of said Court, at the city of Washington in said District, this 11" 
day of May, A. D., 1906. 

[Seal Supreme Court. of the District of Columbia.'| 

JOHN R. YOUNG, Clerk. 


Endomed on cover: District of Columbia Supreme Court. No. 
1681. Simon D. Bronson, appellant, vs. Edmund Brady. Court of 
Appeals, District of Columbia. Filed Jun. 11, 1906. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 
OcTOBER Term, 1906. 


No. 1681. 


SIMON D. BRONSON, APPELLANT, 

vs. 

EDMUND BRADY, APPELLEE. 


APPEŁLANT»S BRIEF. 


Statement of the Oase. 

This is an action at law brought by the appellee, 
plaintiff below, against the defendant, upon a promissory 
notę. The declaration is in two counts, and in the first 
States: (1) That the defendant, Simon D. Bronson, madę 
the notę; (2) The payee, Mrs. Winifred Bronson, en- 
dorsed and assigned it to the plaintiff, Edmund Brady; 
(3) That said notę was duły presented for payment, dis- 
honored, and the plaintiff is the present holder of said 
notę (folios 1 and 2). The second count contains the 
common counts (folio 2). The particulars of demand 
contain a description of the notę and the assignment 
thereof (folio 2). The plaintiff filed with his said dec¬ 
laration an affidayit of claim under Rule 73 of the court 
below (folios 2 and 3), and the defendant responded 
with two pleas (folio 3) and an affidayit of defense under 
the same rule (folio 4). The affidayit of defense sets up 
the fact that Mrs. Winifred Bronson, the payee, is the 
wife of the maker of said notę; that the plaintiff did not 

acąuire said notę until after the maturity thereof; that 
8802-1 
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the plaintiff did not receive the said notę for value, but 
is acting merely as the agent of the payee. Whereupon 
the plaintiff moved for judgment under the 73d Rule of 
the court for want of a sufficient affidavit of defense, 
and, on consideration, said motion was granted (folio 5) 
and judgment was entered for the amount of the said 
notę and interest from the datę thereof, whereupon the 
defendant below noted an appeal to the Court of Ap- 
peals. 

Assignment of Errors. 

The court erred in holding the affidavit of defense to 
be insufficient in point of law and granting the motion 
for judgment. 


ARGUMENT. 

1. Statements of fact upon information and belief with 
expectation to show at the trial, in an affidavit of defense, 
are sufficient. 

Endlich on Affidavits of Defense, page 290, section 
342; page 321, section 390. 

Long vs. Long, 60 Atl. Rep., 759. 

Magruder vs. Schley, 17 App. D. C., 230. 

2. The plea of coverture may be given under the generał 
issue. 

Chitty on Pleading, vol. 1, pages 476 and 477. 

Gould’s Pleading, page 306, sections 47 and 51. 

3. The transferee of negotiable paper to whom it is 
transferred after maturity acquires nothing but the actual 
right and title of the transferer. 

Daniels on Negotiable Instruments, fifth edition, 
vol. 1, section 724a; fifth edition, vol. 1, sec¬ 
tion 725(2. 

Herrick and Burnside vs. Swomley, 56 Md., 465. 
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4. Contracts between husband and wife were void 
ah initio at common law. 

4 Am. and Eng. Ency., 2d edition, page. 173. 

16 Am. and Eng. Ency., 2d edition, page 854. 

Sweat vs. Hall, 8 Vt., 107. 

Bank of Rahway V)S. Brewster, 49 N. J. L., 231. 

Ellsworth vs. Hopkins, 58 Vt., 705. 

Ingham m. Wbite, 4 Allen, 412. 

Roby vs. Phelon, 118 Mass., 541. 

5. Such contracts are now void, unless express statu- 
tory power is given the wife to contract with the hus¬ 
band and vice versa. 

Randolph on Com. Paper, vol. 1, page 528. 

Hendricks Isaacs, 117 N. Y., page 411. 

McCorkle 'os. Goldsmith,'60 Mo. App., 475. 

Francis 'os. Norwood, 25 App. D. C., 463. 

6. A maker of a notę given by husband to wife orvice 
versa may defeat a recovery against him or her in an 
action brought by the endorsee or payer on the ground 
that the notę was given to the spouse of the maker and 
therefore a nullity. 

Am. and Eng. Ency, 2d edition, vol. 4, page 173. 

For the error assigned and the reasons urged, it is re- 
spectfully submitted that the judgment appealed from 
should be reyersed and the case remanded with such in- 
struction in the premises as the court deems necessary. 

ALEXANDER H. BELL, 

E. H. THOMAS, 

Solieitors for Appellant. 

DAYID N. HOUSTON, 

Of Counsel. 














OCTOBER TERM, 1906. 


No. 1681. 


SIMON li. BRONSON, 

vs. 

El):\fUNT) BRADY. 


BRIEF ON BEHAŁF OF APPELLEE. 


I. 

Statement of the Gase, 

On Fehniary 2, 1906, Edinund Brady, lho appclloc, began 
suit in the Supremę Court of tbe Di.striet of Columbia to re- 
cover from Simon I). Bronson, lho a])pellant, tho sum of 
$3,000, witli intorc.st at 4 por cent. per annum until paid, 
from the 28tli day of July, 1905, aecording to the terms of 
the said Bron.son’.s promi.sso]y notę, a copy of which appears 
at page 2 of the printed reeord. Tlic declaration \va.s in two 
counts, and attached to it was an affidavit of the jdaintiff in 
accordancc with the 73d rulc of the Supremo Court of the 
District of Columbia, in włiich he .sets forlh Ihat he wa.s the 
owner and holder of the noto sued upon, which noto wius to 
the order of one Winfred Bron.son, wlio endorsed the same 
to the lilaintiff. To this declaration tho defendant filed his 
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lilca.'; of tho generał isi«uc, and altaclicd to thcsc pleas an atfl- 
darit of defense, in whirli tlio only snbstantial objcclion mado 
to Ibe plaintiffs rigbt of reeovery Avas ihat tbe payoc of the 
notę wa.'^ tbe wife of tlie inakcr, and thereforo that tho obli- 
gation wa-; void al law in tbe hands of tbe wife, who could 
Iransfi'!' no greatc'1' riglits to tbe a^signee and endor^ee of the 
notę than slie hei-self posr-e,-i«'d, and that i^ tho .<olc cpiestion 
pre.<ented by tlie i)resent appeal. 


ARGUMENT. 


In tbe brief liled on behalf of tbe a])penanl. thero arc ad- 

raneed eertain propositions of law. Avith ino.'^t ot whieh tho 

appellee agre(v. It i.'' eoneeded lliat in an allidaYit of dc- 

fense a slatement npon inforination and belief, with an 

('Npeelalion (o sbow eertain faels at the trial ot the ea.^c, is 

anilieienl. It i.< iilso adniitled tbat tbe defen.se of eoYorturc 

niav b(' Iliadę under the generał is.<ne. U is al.'^o adniittod 

that the transferei' of negotiable pipier aeąihre.'^ nothing moro 

than the right and title of the transferrer at Ihe tiine of tho 

ti-an.'-fer. Tt i.-: freely eoneeded that at the eonnnon law con- 

tract-; belween bnsband and wife were not enforeeablo in tho 

ordinare eonnnon-law eonrt.<. 

« * 

We do not agree witb tbe iiroposition that, even at tho 
eonnnon law. eoniraels b(>(ween hn.'^hand and wih' were ah.'JO- 
lutelv void. ilf i^neh eonlraet.< were void, they eould not be 
enforeed in any tribiinal. We snbmit that it i.s inore eor- 
reet to ^=av that eontraet.-^ between hn. 4 )and and wife, fonndcd 
npon a yntlieient eoir^^ideration, were valid and enforeeablo 
obligation,';, but that tho forum in whieh thoy could bo 
enforeed wa.'S a court of cquity, on account of tho legał 'Ic- 
tion that hu^^band and wifo were ono penson. At the coni- 
mon law all the personal property in po,s!!0.ssion of tho wife 
beeaine immcdiately the projierty of the husband. All hor 
cho.<e.« in action becamc his when ho reducod them to pos- 
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session. He was ontitlcd to all the rents and issue,s of bor 
1'oal ostało, so Ihat praotically at Ibo oonmion law tho wifc 
was absolutoly williout [)roper(y, and lliorcfore sbo otaild 
not be suod at all, and virkially eould not bring suit, bo- 
oause sbo bad no ])ro])orty ligbts wbieb sbc eould enforco, 
and if ontitlcd to suo at all sbc nmst bavo suod jointly witb 
bor liu.sband. 


Tf in tbo i)re.-<ont casc iirs. Bronson, in tbo ab-senee of any 
onabling statutos, bad undertakon to suo bor busbaiid, it 
niigbt 1)0 conooded tbat tbo suit (‘(add not bo maintainod. 
In tliis oaso, boworor, Ibore is no proton.^o tbat tbo noto in 
controYor.^sy was not foundod upon a rabiablo eonsidoration. 
Jn tho absonoo of ])i‘o()f to tlii' conlrary, tbo prosuin])lion is 
tbat oYory nogotiablo instrument is l)asod upon a vabrablo 


eonsidoration. Tbo a(lidavit of defeusc sots up no faet to 
show tbat tbe noto was givon witbout eonsidoration, It 
nmst, tberoforo, bo ooneoded tbat u])on tbo presont record 
tbo noto suod upon was a valid obligation in tbo bands of 
Mrs. Bronson, foundod upon sudieient eonsidoration, and was 
an obligation wbieb sbo eould cnforeo in sonie tribunal. It 
is not neeossary in tbo j)ro.sont easo for us to inaintain tbe 


pro])osition tbat Mrs. Bronson eould bavo suod in bor own 
nanio in a eotmnon-law eourt, altbougb wc bolio.vo tbat tbo 
languago of tbo Codo is sullieiontly broad to giro bor tbat 


rigbt. Our eontontion is tbat sbc bad tbe right to dis]ioso 
of tbis noto as offoetually as sbc eould bavc disposcd of ii 
ebattol or any otber kind of persona! ])roporty. Tbo pro- 
yisions of tbo Codę u])on tbis subjcct, wbieb we quote for 
eonvcnieneo of roforeneo, arc as follows: 


“SE(’'ri()N 1151. All property, roal ])cr.sonal and 
niixod, bclonging to a woimui at Ibc timc of ber niar- 
riago, iuul all sueb property wbieb .^lo niay acąuiro 
or roeoivc aftor bor inarriagc frorn uni/ person lehoin- 
snerer by purebaso, gift, grant, dcviso, boąuest, dc- 
scont, in tbe eour.se of distribution, by ber own .skill, 
lalior, porsonal o.Kortions, or as proccods of a judgrnent 
at law or a doeree in cquity, or in any otber manner, 
sball be ber own property as absolutoly as if she were 
unmarried, and sball be protected from the debts of 
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tlic hiisband, and shall not in any way be liable for 
the piiyiiKMit tlioreof: Pwridcd, That no acąuisition 
of proporty |)a.s<inf>; to (lic wifc froin thc husband aftcr 
coccrlurc sliall bo valid if tbe Hanie Inus bcen madę or 
.uraibod to ber in prejudiec of llio rigbte of bis subnisl- 
iiie: creditorn.” 


riio Married Womcids Aot of 18G9 jiroyidcd itó follows: 


“"riu' rijfbl of a married woinan to any properly 
lK’lon,e:in,e: (o lior at tbe tinie of niaiTia,t!;e or acquii*cd 
durine; marria<>;e in any ollior way tlian by jQ;ift or 
coiiYcyaiico froin ber luinband sball be as absolutc as 
if slie were a fcnimc sole.” 

Tbe words ‘‘in any otber way tbaii by gift or conveyanco 
from ber bu.sband” arc stndiouply omitted from the Codo, 
wbieb ])rovidcp, as above stated, that all the property, real, 
personab and mixcd, bclonging to a woman at the timc of 
ber marriage, and all such pi'operty wbich sbc inay acquirc 
or reecivc aftcr ber inarriage, from any person whomsocvcr, 
sball be ber ]>ropor(y as absolutcly as if sho were unmarried. 
^lanifestly (be nicaning of (bis languago is that a niarricd 
wonian eonld acquire her separato estatc from her husband 
as elfeetually as she eould from anybody clse. Evon assnm- 
iiig that thc noto in suit was givcn to Mrs. Bronson by her 
bnsband. (bo ti(lo to i( under tbe cxprcss languago of tbe Codę 
was as absolutcly and as completely Ycsted in her as if she 
were a single woman. The Codo can bear no othor construc- 
tion. Being ber absolutc property and as completely her 
property as if she were unmarried, why eould slio not dis- 
pose of it by assignment or endorsement? No sufficient 
reason to (be contrary has been suggested, and we submit 
no such reason exists. 

Tbe teebnical tbeory that a husband eould not contract 
witb his wife or a Avife with hor husband is ncgatived in the 
Ycry next scction of the Codę. Section 1152 provides as 
folio ws: 


“Whenever any interest or estatc of any kind in 
any property, real, personal or mixed, situate, lying 
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or being witliiii this Disitrict, has bcen or sball heve- 
after bc sold, conveyed, assigned, mortgaged, leascd, 
transferred, or dclivered by any hushirnd direcl.ly or 
indirectly to his wifc, and has bcen, or shall here- 
afler be, subscąuently sold, conveyed, assigned, mort¬ 
gaged, Icased, transferred or delivered by such wife 
and husband during their covcrture, or hereafter by 
such wife soldy, or by such wifc after such covertin'e 
has terminated, or shall hereafter bc deviscd or bc- 
queathcd by sudi wife during such covor(urc, or after 
such coverturc has lenniuated, the fact of such pre- 
vious sale, conycyauce, assigmnenl, inortgagc, lease 
or dclivery by such husband directly or indirectly to 
his wifc shall not hereafter be deemed or tahen at law 


or in eąuity to have given, i)rcseiwcd or rcseiwcd, nor 
to give, preserve or rcscrve to any subsisting creditor 
of such husband by reason of any debt or obligation, 
claiin or deniand whalsoevci’, any other or greater 
right, lien or causo of action against such interest 
or cstalc, or against any third person, his heirs, cx- 
ccutoi^s, adininistrators or assigns, than such creditow 
would havc had in case such interest or ostało had 
bcen sold, conveyed, assigned, mortgaged, leascd, 
transferred or dclivercd, or deviscd, or bequeathcd by 
such husband directly to such third pei^son. And the 
fact of such previous sale, conveyance, assignrncnt, 
mortgage, lease or dcliccry by such husband directly 
or indirectly to his wife, or the recital thcrcof in any 
instrument of writing wliatevcr shall not hereafter 
bo deemed or taken at law or in cquity to givc or im- 
part, nor to have givcn or imparted notice to any 
third person, his heirs, exccutors, adininistrators or 
assigns, of the cxistcncc, or of the possibility, or prob- 
ability of the existcncc of any subsisting creditor 
or creditors of such husband.” 


This scction of the Codę gives tho husband the right to 
convcy property, rcal or personal, directly to his wife—a 
thing which could not have becn done at the common law, 
and which, if done, vested in the wife only an eąuitable title, 
enforceable only in a court of eąuity. 

Section 1154 of the Codę pro^ddes as follow's: 
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'Marriocl womkmi .^hall hołd all tlicir propcrty, of 
(^^Ty doscri])(io!i, for (lieir sc‘[)aratc u^c as fiilly as if 
tlioy wcro iiiniiarricHh and shall liave powcr to dis- 
poso of the samo ])y docd, mortgapic, loasc, will, gifl, 
or (jtherwis(% as fully as if thcy werc unmarriod.’’ 

Concoding, as it imist bc eoncedcd, thal thc dclwcry of 
tho noto iii suit bv Bronson to his wifc wavS for a valuablc 

I' 

and sullicieiit (‘oiisidcration, tho noto lhon was hor soparatc 
ostato and was a valid oljliąation. Tlic soolion of thc Codo 
lasl qii()(od ,i^ivo.' tho wifo tho ri.t^lit to transfor this proporty 
as fulh' as if sho werc uuniai‘riod. Tt is ditficult to oonociyc 

ł 

of langiiago broador than thal ooniained in this section of 
(ho Codo. Owning this piooo of commeroial papor, it was a 
Yaluablo assol in hor luinds. It was hor soparato ostatc\ and if 
>ho oould transfor or as-ign tho samo as fully as if sho woro a 
single woman, whal ])ossiblo objootion oan l)c urgod to tho 
titlc of thc ai)])ollcc to thc noto in suit? 

Tho ap])olloo has no fauli (o find witli tlio fifth ]m)position 
advancod by thc ai)pollant* that. oontracts bctwocn Inisband 
and wifc an* voi<l in tlio connnon-law conrts, iinloss authoritv 

• t. 

is givon to tlio wifo to contraoi with lua* luisband; and, o/cc 
rrmt^ and it may bc concodod, for pnrpor-c^s of this caso, that 
tho wifo in this caso oould not havo brought suit at law hor- 
sclf by rcason of lior ]»orsonal disaliility to suo licr husbaiuh 
That jiorsonal disability doos not alfoct tho yalidily of thc 
obligalion crcatod bv tho oxoculion and dolivcrv of thc notc. 

The caso of Norwood r.s. Fraiurs. 25 Ai)p. 1). C.. 4(5d, eon- 
strucd only thc aot of Juno 1, bSOb. Tho transaction out of 
which that liligation aroso oocurr(‘d. prior to tho jiassagc of 
tho Codo, and thc Court of A])]łoals doos not undcrkiko in 
that caso to coiistnio tho soctions of tho Codę abovc referred 
to, which aro vcry much broader and radically difforent from 
the i)iMor Marricd Womcirs Act of Juno 1, 1SS)(). 

The only authority referrod to in appcllant^s brief bcaring 
upon any ])ro])osition now in disputo is tho American and 
English Encycloiicdia of Law, 2d odition. Yolumo 4, at jiagc 
173, No adjudged cases arc cited in the opposing brief. 
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Tlio thrcc Mi».<.saoliusc(l.< cascs refcrrcd to in tho notę to the 
tox(. in tho Kiioyoloporlia do not a|)]ily to thc prcsent liliga- 
tion. for tho roason Ihat (ho Marriod Wonicn’s Act of Massa- 
oliuscK.'- oKproHr-ly forbids ooiUraotn and suits betwccn hiisband 
and wito. Tho Illinois dooisions aro all oi^posed to the prop- 
osition advanocd by tho a|)pollant. 

In tho oaso of Larison r.s. Larison, 9 111. App., 27, it was 
liold (hal (ho roniody for an injury to thc propcrty of a nrtar- 
riod wonian by bor hn.-;band, altbongh fornicrly in eąuity, 
i.«; now al law, and i.-^ not (ho ])ropor snbjcot f.or the interfer¬ 
on cc of a oonrt of oąnity, unlcs.s it is ncoc.s.sary to prevent 
irroparablo injury. The Illinois stalute on which this case 
was deoidod providos tbat “sbould cithor thc hnsband or wife 
unlawfully obtain or rctiiin (ho po.sscssion or oontrol of prop- 
or(y bolonging (o (ho othor, (ho ownor of thc propcrty inay 
inaintain an aotion thorofor, or for any right growing out of 
tlio samo, in (ho samo mannor and to thc samo cxtcnt as if 
thov woro nninarriod.” 

I 

In Patton Patton, Tń 111., 440, (ho oonrt ,«aid, in oon- 
siruing (bo Marriod \Vomon’s .\ot: 


“At oommon law (ho boing of thc wife beeame hy 
(ho marriago ino()rpoi‘a(od into and Consolidated with 

(hal of (ho hn.d)aml. who had (ho ab.<oln(e right to all 
hor jjor.-^onal proporly in pcK-^os-don, (o her clmses in 
aotion rodnood (o po.'<.'('.ssion dnring his lifc, and (o thc 
ronts, i.-;snos and ])roli(.s of hor roal estate. This being 
(ho logal asp('o( of (ho rolation, .<ho, of cour.--o, conld 
.^ook no ivmody for dopriva.(ion of cqnitablc righ(«, 
oxoopt in a oonrt of ocpiily; and no controvcr.sy could 
ariso in lha( forum botwoon hii.sband and wife in 


r('spoct to (ho soparatc ostało of (ho latter, without in- 
Yohing moro or less oondiot betwecn thc legał rights 
of thc husl)and and tho crpiitablc rights of thc wife, 
thc latter boing without cflicioncy in so far as they 
oontrollcd and hołd in subseiwicncy the husband’s 
logal rights. But whcrc thc wife has a sei^arate estate, 
within tho puiwicw of thc statute, thc case is entircly 
difforent. Tlicre, a.s betwccn her and her husband, 
sho holds an absolutc logal estate, if that would bo 
(ho oharaoter of it in a feme sole. No question as to 
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(hc subordination to thc common-law lights of the 
]iU!>band can ari^c, for, l)aclc\vard as may bo thc courts, 
or the profossioii, to i’ccognize thc situation, thosc 
rigbts aro by (lic slatuto swcjit away and goiie. She 
is cntillod to own, hołd, posscss and enjoy estates 
prccisoly as if she wero sole and uninarricd. As to 
sueh estate, and her relations thereto, she has no 
hnsband; hc is a stranger, evcn during the coverture.” 



To (bo same effcct is (be case of Emerson vs. Clayton, 32 
111., •103, and the ease of Chestnut vs. Chestnut, 77 ill., 347. 
In thc case of 'j\IoIvcr vs. Dennison, 18 U. O. Q. B., 619, it 
iva.s beld (bat (hc ondorscc of a noto madę by her hnsband, 
payablc to his ivifo and endorsed by her, might rccover 
aaninst (hc niakcr. The only o(hcr case referred to in thc 
notę in (hc Ihicyclopcdia is thc ca.^e of National Bank rs. 
Brewster. 40 N. J. T.aw, 231, which seems to snpport the 
apiiellanis coiUcnlion. Tn all thcsc cases, ho\vcver, every- 
thing deponds npon (hc parlicnlar langnagc of the enabling 
statntes. 

No broader langnagc than is contained in thc Codę conld 
possibly be framed, nnlcss it wcrc a provision distinctly stat- 
ing (bat hnsband and wife might suc cach other at law in 
regard to any matter alTccting (hcir property rights. 

Ti is conccdcd on all hands that thc suit in thc present 
instancc might havc bccn maintaincd by the wife against her 
hnsband or by her ondorscc against thc hnsband in a conrt 
of cąnity. It wonld scem to bo scnsclcss to permit a married 
woman. or her ondorscc in (his case, to filc snit in cąnity, in 
viow of thc nneqnivocal, hroad langnagc of thc Codę, provid- 
ing that, with rcsjicct (o her separate property, a married 
woman conld dcal, contract, or sne in prccisely thc same 
inanncr as if she wcrc a single woman. 

It is rcspcctfnlly snbnhtted that there is no merit in the 
position taken by the appcllant, and that the jndgment 
appoaled frora shonld be affirmed. 

G. E. Hamilton, 

!M. J. COLBERT, 

J. J. Hamilton, 

For Appellee. 








